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Introduction  
 
The purchaser of a commercial property may be entitled to 
Capital Allowances in respect to the plant and machinery 
fixtures within the property, such as the lifts, heating, air-
conditioning, electrical systems, etc. The level of Capital 
Allowances will be based on the expenditure incurred by the 
purchaser, which will necessitate an apportionment of the 
purchase price. If any previous owner of the property has 
claimed Capital Allowances, then the level of allowances 
available to the purchaser will be restricted. Unfortunately, it is 
not always a straight forward matter to establish whether any 
previous owner has made a claim. This article looks at the 
burden of proof in such situations. 
 
Practical issues 
 
In order to ascertain whether Capital Allowances are restricted, a purchaser 
needs to establish what the previous owners of the property have done 
about Capital Allowances, if anything. This is because Section 185 of the 
Capital Allowances Act 2001 (CAA 2001), restricts the Capital Allowances of 
the purchaser to the disposal value of the plant and machinery brought into 
account by any previous owner who sold the property since 24 July 1996. As 
the disposal value can be as low as £1, it is essential that the purchaser 
obtains this information before making a claim. This obviously means that a 
purchaser already has to obtain facts and figures spanning a significant time 
period and this problem can only get worse in the future. 
 
HMRC guidance 
 
The current HM Revenue & Customs (HMRC) guidance at CA26400 states: 
 
It is the responsibility of the taxpayer to obtain and provide details of the past 
owner and the disposal value. Where it seems likely that Section 185 will 
apply, but the taxpayer does not provide details of the previous disposal 
value, no allowances should be given as the previous disposal value may be 
nil or negligible. 
 
As far as HMRC is concerned, the burden of proof lies firmly on the taxpayer. 
If the purchaser has made a Capital Allowances claim without the necessary 
supporting evidence for Section 185, the claim is likely to be rejected in full. 

 
Case law 
 
The following statement was made by Slade J in the case of IRC -v- Garvin, 
Rose -v- IRC (1979): 
 
It is common ground that where there is an appeal to the General 
Commissioners or the Special Commissioners against an assessment, the 
burden falls on the taxpayer to produce evidence to displace the 
assessment, rather than vice versa. 
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In accordance with the above dicta, therefore, unless the taxpayer can provide 
evidence why the level of Capital Allowances will not be restricted by Section 
185, the taxpayer’s appeal must fail. 
 
In the case of West Somerset Railway plc -v- Chivers (1995), the taxpayer paid 
a premium in 1989 for a new 99 year lease over railway land that included 
plant and machinery fixtures. The claim for Capital Allowances failed because 
the taxpayer had not provided proof, as required by Finance Act 1985, 
Schedule 17, Paragraph 6 (now CAA 2001, Section 184), that no freeholder 
had become entitled to the allowances at the time when the lease was created. 
In this case, the Special Commissioner stated: 
 
In my judgment, on the balance of probabilities, it is probable that either the 
Great Western Railway Co or British Rail became entitled to an allowance prior 
to 1976 (and therefore before 1989) in respect of capital expenditure on the 
railway line as demised to the company by the long lease. 
 
It is interesting that the Special Commissioner, in the above case, referred to 
the ‘balance of probabilities’. This strongly suggests a taxpayer could be 
successful at appeal, without the need for absolute proof of the taxpayer’s 
assertions. The more recent case of Wood and another -v- Holden (2006) 
supports this view. In this case the following statement was made by the High 
Court concerning the burden of proof on the taxpayer: 
 
However, there plainly comes a point where the taxpayer has produced 
evidence which, as matters stand then, appears to show that the assessment 
is wrong. At that point the evidential basis must pass to the Revenue. 

 
As far as Section 185 is concerned, it may well be possible for the taxpayer to 
show that, on the balance of probabilities, it is unlikely that the restriction 
applies, whilst not being able to prove the matter beyond all doubt. For 
example, if it could be proved that the previous owner was a property trader, 
then it would be highly unlikely that the previous owner would have claimed 
Capital Allowances. 
 
Summary 
 
The purchaser of a commercial building may not always be able to obtain a full 
Capital Allowances history from all the previous owners of the property. This is 
likely to be the case where a previous owner was based overseas, or has been 
wound-up. In such circumstances, it is simply not good enough to state that no 
information could be obtained and then make a claim regardless. The claim will 
fail. If, however, the taxpayer can provide evidence that strongly suggests that 
no restriction under Section 185 is applicable, it is possible for the burden of 
proof to be shifted onto HMRC. This is a grey area and it is very difficult to lay 
down rules for the quality of information that the taxpayer would need to 
provide. As is so often the case with Capital Allowances, the chances of 
success will generally be commensurate with the specific skill and expertise of 
the taxpayer’s advisers. 
 
For further advice concerning any of the issues raised in this briefing, please 
contact one of our key individuals detailed overpage, or alternatively call our 
helpline on 0800 526262. Information on other property tax related topics can 
also be found on our website at http://bankingtaxfinance.davislangdon.com. 
 


